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CASE COMMENTS

at least once.2 6 A body at pains to devise effective new means of
securing necessary revenue can hardly afford to overlook obvious
remedies. The suggestion is accordingly repeated.
EDWARD

H.

ROBINSON

JURORS: FEDERAL FELONS NOT DISQUALIFIED
Duggar v. State, 43 So.2d 860 (Fla. 1950)
The defendant, convicted of first degree murder, filed a motion
for new trial upon the sole ground that two members of the trial
jury had been convicted in a federal court of a felony and as such
were incompetent to serve as jurors under the laws of Florida. The
trial judge denied the motion for new trial. On appeal, HELD, one
who has been convicted of a violation of federal liquor laws, a felony
under federal statutes, and who has not been restored to his civil
rights, is not thereby disqualified as a juror in the state courts of
Florida. Judgment affirmed, Chief Justice Adams, Justices Hobson
and Roberts dissenting.
Prior criminality of veniremen has long been a bar to their service
as jurors. At common law1 a challenge to the poll lay against a
juror on the ground that he had been convicted 2 of one of those
crimes or misdemeanors that affected his integrity and made him
infamous. 3 Conviction, in either a state or federal court of record,
of a crime punishable by imprisonment for more than one year
renders the criminal incompetent to serve as a juror in the federal
courts unless his civil rights are subsequently restored. 4 In Florida,
by statute, one who is under prosecution for any crime, 5 or one
who has been convicted of bribery, forgery, perjury, larceny, "or
26See Legis., 2 U. oF FLA. L. REv.
262, 272-273 (1949).

iThis rule was borrowed from a similar rule dealing with the competency of
witnesses, 9 HOLDSWORTH, HISTORY OF ENGLISH LAW 186, 191 (1938).
2Turnipseed v. State, 54 Ga. App. 442, 188 S.E. 260 (1936); 4 BL. CotMM.
00380, 381.
33 BL. COMiM. 0364; Co. LrrT. 0158(a).

428 U.S.C.A. §1861 (1948).
5FLA. STAT. §40.07(1)

(1949).
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any felony,"6 is not qualified to serve as a juror unless restored to
his civil rights.
State jurisdictions differ as to the effect of conviction for felony
in a foreign jurisdiction upon qualification to serve as a juror. The
7
Texas statutory provisions that define the term felony and that set
8
forth the disqualifications of jurors are very similar to the corresponding Florida provisions; and they have been construed as disqualifying for jury duty in the courts of Texas any person convicted
of a felony in the federal courts. 9 Other states, in the absence of
express statutory reference to imprisonment in another jurisdiction,
have refused to disqualify jurors on the sole basis of foreign convictions. 10 Georgia, which has no statute disqualifying a juror convicted of crime, has reached a similar result."
The Florida Constitution provides :12
"The term felony, whenever it may occur in . . . the laws of
the State, shall be construed to mean any criminal offense punishable with death or imprisonment in the State Penitentiary."
In the principal case the Court adopted this definition of the term
felony and applied it in construing the statute disqualifying jurors.
The result is that the generic term is limited to Florida felonies.
Yet the Court stated by way of dictum 13 that a foreign conviction
6
FLA. STAT. §40.01(2) (1941). The words "or any felony" in FLA. COM.P.
GEN. LAWS c. 4443 (1927) were substituted for the phrase "other high or infamous crime," which had been in the statute since 1893, FLA. REv. GEN. STAT.

c. 2771 (1920). The statute was further amended in 1949 to read "or any other
felony," FLA. STAT. §40.01(2) (1949).
7Felony is ". . . an offense which may . . . be punishable by death or
confinement in the penitentiary," TEx. STAT., PENAL CODE tit. 2, art. 47 (Vernon
1925).
8
convicted of theft or any felony . . ." can be challenged for
A juror "...
TEx. STAT., CODE CM. PROC. tit. 8, art. 616(3) (Vernon
serve,
to
unfit
as
cause
1925).
9
Hughes v. State, 105 Tex. Cr. 57, 284 S.W. 952 (1926); Amaya v. State,
87 Tex. Cr. 160, 220 S.W. 98 (1920); see Harrison v. State, 80 Tex. Cr.
457, 460, 191 S.W. 548, 550 (1917).
10John v. State, 79 Okla. Cr. 50, 151 P.2d 808 (1944); see Mullins v. Commonwealth, 285 Ky. 804, 149 S.W.2d 725, 726 (1941); Queenan v. Territory, 110
Okla. 261, 71 Pac. 218, 223 (1901); aff'd, 190 U.S. 548 (1902).
"Brady v. State, 199 Ga. 566, 34 S.E.2d 849 (1945).
2
1 FLA. CONST. Art XVI, §25.
1343 So.2d at 861.
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of bribery, forgery, or one of the other felonies specifically named
would, under the statute, disqualify a juror. Stated in summary
fashion, a felony in general is not a "felony" unless it is a Florida
felony, but a specific felony such as perjury is perjury wherever
committed.
An amendment to the statute, enacted after the trial of the present
case, added the word "other" before the term felony. The statute
now reads:14
"No person who shall have been convicted of bribery,
forgery, perjury, or larceny, or any other felony unless restored
to civil rights, shall be qualified to serve as a juror."
The distinction drawn by the Court in the principal case between
the effect of conviction of one of the enumerated crimes and conviction of a felony may perhaps be eliminated by the addition of
the word "other."
The dissenting justices disagreed with importation into the statute
of the strict construction of the definition of "felony" in the Florida
Constitution. Clearly, for purely jurisdictional reasons, a felony under
Florida law must relate to a Florida crime. But the propriety ot
applying this definition to an entirely different situation was not at
all apparent to the dissenters. They looked instead to the legislative
intent and to the unquestioned reasons for disqualifying convicted
felons, and concluded that a person should be disqualified as a
juror when convicted anywhere of an offense that would constitute
a felony if committed in Florida.
The obvious result of the principal case is that one convicted of
a felony in the Florida courts is disqualified as a juror, while one
convicted of an identical offense in another jurisdiction is not."3
Even as to those convicted outside Florida, there is a discrepancy.
One convicted of a felony not specifically enumerated in the statute
is a qualified juror, while one convicted of forgery or one of the
other enumerated crimes is disqualified. Furthermore, an even more
curious consequence follows the present decision. One convicted of
14FLA. STAT. §40.01(2) (1949).

15 A prior conviction, though not an absolute disqualification of the juror, may
well constitute a ground for peremptory challenges. In federal procedure contempt
proceedings lie against one who, when questiond as to the existence of a prior
conviction, fails to disclose it, United States v. Lamkin, 66 Fed. Supp. 821 (S.D.
Fla. 1946).
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a non-capital felony other than bribery, forgery, perjury, or larceny
in a foreign jurisdiction is a qualified juror, whereas one merely
under prosecution1" for the same offense is disqualified.
As stated by the dissenters, the primary reason for refusing to
permit convicted felons to serve as jurors is to guard against pollution of the jury system by placing its administration in the hands
of criminals.' 7 Clearly, one who has been convicted of a crime in
another jurisdiction is no better qualified morally than one who has
been similarly convicted in the courts of Florida. The law guarantees the accused a fair and impartial jury of his peers, ". . . who
8
stand, with the accused and one another, equal before the law.""
The remaining feasible method of providing this now sorely needed
safeguard for our jury system is a legislative revision of the statute
that will clearly express the intent to bar all convicted felons, regardless of where convicted, 19 from service on the juries of the state
courts of Florida.
Wtrwa

T. HAmusoN, Ja.

STATUTORY CONSTRUCTION: EJUSDEM GENERIS
VERSUS LEGISLATIVE INTENT

United States v. Alpers, 70 Sup. Ct. 352 (1950)
Petitioner was convicted in the federal district court of depositing
for interstate shipment concededly obscene phonograph records, under
a statute1 prohibiting shipment of ". . . any obscene, lewd, lascivious,
'6See note 5 supra. The Florida Supreme Court has not had occasion to decide
whether the prosecutions referred to are limited to those before Florida courts.

In State v. Butler, 149 La. 1036, 90 So. 895 (1922), under a similar statute, a
juror charged with a federal offense was held disqualified.

17See 43 So.2d 860 at 863; Amaya v. State, 87 Tex. Cr. 160, 162, 220 S.W.
98, 99 (1920). At common law, challenge for criminality was based on lack of
fitness to serve as a juror, 3 BL. CoMM. *634.
1843 So.2d 860 at 86.
19 Accurate drafting will require a policy decision. The offenses included as a
bar to jury duty should be either: (1) all offenses that are felonies in the convicting jurisdiction; or (2) those offenses that would, if committed in Florida,
constitute felonies under Florida law.
'41

STAT.

1060, 18 U.S.C. §1462 (1948); cf.
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